
 

Preface 

Legal argumentation has become one of the prominent research domains of legal 

philosophy in the last fifty years and its study has deeply influenced this discip-

line. This is a consequence of three main assumptions which are generally ac-

cepted by legal scholars at present days: 

(1) Legal language is fundamentally indeterminate because of the plurality of 

functions that it fulfils in legal activities and institutions, as well as in everyday 

life; 

(2) The indeterminacy of legal language, however, does not prevent legal in-

terpretation and adjudication from being "rational", "reasonable", "just", "cor-

rect"; 

(3) In fact the criteria of rationality, reasonableness, justice and correctness 

which apply to legal interpretation and adjudication consist in, or are expressed 

by, rules governing a linguistic practice: the practice which aims at justifying, in 

a public context, that thus-and-so ought to be the case according to the law. 

Although this is largely undisputed by legal philosophers, the following is-

sues among others remain highly controversial: (1) what the nature of legal inde-

terminacy is; (2) what kind of rationality applies in the legal domain; (3) how the 

rules governing legal argumentation, if any, can be properly singled out and ana-

lyzed. 

An original and promising way to address these issues has been recently sup-

plied by Robert Brandom's semantic inferentialism. Brandom's inferentialist 

project – which goes from Making It Explicit of 1994 to the recent Reason in 

Philosophy: Animating Ideas of 2009 – gives a unified picture of the problems 

of linguistic indeterminacy, of the sources of rationality, and of the structure of 

argumentative practices. According to this picture, if we apply it to the legal 

domain, (1) the content of a legal provision is given by the set of inferences this 

provision is involved in within legal argumentation; (2) the inferential articula-

tion of a legal provision is governed by rules; (3) these rules determine the nor-

mative status of the participants in a linguistic practice and express the criteria of 

rationality, reasonableness, justice and correctness which characterize a social 

community. Might these claims, which find their origin in the tradition of Amer-
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ican pragmatism, provide a new basis for a fruitful insight into legal argumenta-

tion? 

In order to address this issue, the Editors of this volume, with the contribu-

tion of Michael Esfeld from the University of Lausanne, developed from 2004 to 

2006 a research project sponsored by Bocconi University in Milan, which aimed 

at exploring the possibility of an "inferentialist account" of legal argumentation. 

More generally, the research sought to determine (i) whether an inferentialist ac-

count can explain some general aspects of legal reasoning and legal decision-

making; (ii) whether the study of legal practice can contribute to some aspects of 

an inferentialist theory of content and reasoning. 

The results of this research were discussed with several scholars engaged in 

the study of language and argumentation, in the occasion of an international con-

ference held in Milan, at Bocconi University, on October 5-6, 2006. This book 

contains the (revised versions of the) papers presented at that conference; three 

further papers have been included in the book, in order to enrich the analytical 

and critical picture of "legal inferentialism" presented here. 

The book is divided into two parts. The first one, Inferentialism on Debate, 

aims at discussing some aspects of Brandom's inferentialist project that are rele-

vant for the study of argumentation. 

On the basis of the distinction between what is said and what is implicated in 

linguistic communication, Carlo Penco considers, in Chapter 1, to what extent 

one is committed to what she does not say, and to what point one is bound to 

recognize the consequences of what she says: It is the problem of our inferential 

responsibility and its limits. In Chapter 2, Michael Esfeld looks at the sources of 

the normative status that Brandom attributes to meaning and content. This issue 

leads the Author to discuss the relationship between naturalism, cognitivism and 

the naturalistic fallacy, and to propose a naturalistic explanation of the sources of 

normativity. In Chapter 3 Italo Testa firstly takes into account the philosophical 

debate between Robert Brandom and Jürgen Habermas, which highlights some 

relevant concerns for the inferentialist project as to the social basis of normativi-

ty and content. Starting from this account, the Author then looks at the relation-

ship between recognition and normativity, on the one hand, and recognition and 

criticism, on the other. Chapter 4, by Giorgio Bongiovanni, Antonino Rotolo and 

Corrado Roversi, is devoted to the evaluation of an inferentialist approach with 

respect to the relationship between law and morality. On the basis of Robert 

Alexy's pragmatic foundation of this relationship – i.e. the "claim-to-

correctness" thesis –, the Authors discuss some problematic aspects of Bran-
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dom's account which are related to the role of cooperation in practical reason and 

to the notion of disagreement. In Chapter 5 the Editors of this volume give an 

example of inferentialist analysis of legal argumentation by reconstructing the 

normative commitments and entitlements which are undertaken by two lawyers 

in the discussion of a legal case. This analysis permits to show the advantages 

and drawbacks of an inferentialist approach in legal argumentation theory. 

The aim of the second part of the book, Inferentialism, Argumentation and 

Pragmatism, is to consider legal inferentialism within the manifold tradition of 

pragmatism both from a historical and a theoretical point of view (Chapters 6 

and 7), and to confront it with other approaches to the study of legal argumenta-

tion which have a similar background (Chapters 8, 9 and 10). 

In Chapter 6 Pascal Engel focuses on the relationships between epistemology 

and ethics from a "genealogical" point of view, taking into consideration some 

theories of what he calls the "norms of thought", from Kant to the beginning of 

the 20th
 century. Chapter 7 is devoted to the relevance of logic in the legal do-

main: in particular, Susan Haack reconstructs the anti-formalist stance of the 

classical legal pragmatism at the end of the 19
th
 and beginning of the 20

th
 cen-

tury, and highlights its topical interest with regard to the contemporary achieve-

ments in the philosophy of logic. In Chapter 8 John Woods takes into account 

the consequences of the contemporary "pragmatic turn" in the study of legal ar-

gumentation as to the problem of evidence in criminal law. The Author analyzes 

the influence of actors and context on evidentiary inference and its abductive 

structure. In Chapter 9 Eveline Feteris presents a pragma-dialectical approach to 

the study of legal argumentation and uses it in order to clarify the features, and 

to evaluate the consequences, of teleological-evaluative argumentation in the le-

gal domain. In Chapter 10, finally, Andrea Rossetti presents a linguistic analysis 

of the Italian verb "dovere" which shows how the different functions of this verb 

depend on the set of inferences it can be entailed by in a given reference context. 

To conclude, we would like to warmly thank the Authors for their patience 

and valuable help in realizing this book, and Bocconi University for the financial 

support provided for its publication. 

 

Damiano Canale and Giovanni Tuzet 
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